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PART I. 



Necessity for Compensation — Results of Land Act— Original 
pledges and actual facts — Loss of rent and reversion — 
Burden cast on a solitary interest — Purchasers in Encumbered 
Estates Court and Landed Estates Court — Landlords deriving 
through Crown grants — Reasons for Land Act discussed — 
" Want of alternative emplojrments " — " Historical circum- 
stances '* necessitating Act— Analogy from Compensation to 
slave owners — Lord Beaconsfield on Compensation for dimi- 
nution of rent — Mr. Gladstone on Compensation for loss of 
reversion— J. S. Mill on Compensation. 

The Land Act has now been in operation seven months, incomplete 
The rental of Ireland is being reduced consistently 25 Land^Act. 
per cent. The demands of the tenants have been satis- 
fied, and the results obtained by them would appear to 
have justified the agitation on their behalf. England 
has gone far for the sake of peace with Ireland. She 
has thrown political economy to the winds, restrained 
freedom of contract in land, and denied the landlord's 
right to do as he pleased with his own.* When the 
new rental of Ireland is fixed, £2,500,000 or (according 
to Mr. Chamberlain) £4,000,000 will have been handed 
over to the tenants — out of the pockets of the landlords. 

* '* I entertain a prejudice, adopted by Adam Smith, that a man is at 
liberty to do what he likes with his own, and that, having land, it is not 
jtmreasonable he should be free to let his land to a person on any terms 
upon which they shall mutually agree." — Robbbt Lowe. Hansard, ) 
199,001.1726. ^^ 



By this generous act England considers that justice has 
been done, and hopes to hear no more of the Irish land 
question. Such hopes are futile. Justice to the tenants 
begat injustice to the landlords; the success of one 
agitation is the signal for inaugurating another. The 
landlords' case is listed for a hearing, and the conscience 
and the common sense of England is appealed to — not as 
to the rectitude or desirability of a measure* which has 
deprived her best friends In Ireland of a quarter of their 
income, and has brought ruin and misery to many a 
helpless home, but to declare that a large class having 
been seriously injured by exceptional legislation, com- 
pensation Is their right. Englishmen are proverbially 
fond of fair play ; to Englishmen, therefore, we appeal, 
not for sympathy, generosity, or alms, but for reparation 
and justice. 

The present position of the landlords is, that they 
have been mulcted to compensate another class for 
injuries of which they are innocent, for wrongs they did 
not inflict. To remedy one evil a greater has been 
wrought. The money has been taken from the wrong 
persons. Every equitable consideration demands repa- 
ration for the loss they have sustained. They have 
refrained as a body from asking compensation until the 
full working of the Act which defrauded them should 
appear. There is no longer reason for delay. The time 
has now arrived to require compensation, and this 
pamphlet is designed to state clearly and succinctly the 
reasons for which compensation must not be deferred. 
A discovery, too, has been made by the author of this 
pamphlet which, If well sustained, materially supports 
their claim, and which in the Interests of justice should 
not be kept secret, placing as it does in a new light the 
motives which underlie the Land Acts of 1870 and 1881. 

* The most powerful argument against the principles of the Bill of 
1881 is Mr. Gladstone's speech on the second reading of the Bill of 1870 
(Hansard, 199, col. 1843), which should be read by all who are desirous 
of forming a true judgment on our case. 



The necessity for immediate action is pointed out in Mr. Froude 
no vague terms by Mr. Froude in his recent letter to tion. 
the St. James* Gazette. Almost desiring the success of 
the Land League, " for England would then be forced 
to compensate the landlords," he points out that other- 
wise '* their certain fate from the English parliamentary 
Liberals will be to have their property cut from them 
slice by slice; and, as it will be done by instalments, 
compensation will at each step be evaded." Unless, 
therefore, Irish landlords are content to let the golden 
opportunity slip for ever from their grasp, to lie inactive 
and heedless of their rights — never, if not now, to be 
enforced — they must bestir themselves, proclaim their 
wrongs to the English people, and demand,- with no 
faltering voice, justice and the compensation that is 
their only redress. 

The subject-matter of compensation is twofold — 1st, 
reduction of rent ; 2nd, loss of reversion. 

To ascertain the amount of the former, we can turn Practical 
to the official reports published in her Majesty's Print- ^*^ ^ ° 
ing Office, and entitled a "Return of Official Rents 
fixed by the Sub-Commissioners up to and including 
the 28th January, 1882." According to the summary 
contained in the above, the reductions for the four 
provinces of Ireland up to date was £8,855, according 
to the following total : — 

Number of Acres Tenement Former Judicial 

dealt with. Valuation. Bent. Rent. 

42,802 £25,849 £37,441 £28,586 

making an all-round reduction of a quarter of the 
rentals then adjudicated upon. Out of the 1,313 cases 
in which a judicial rent was fixed, there were 39 cases 
in which no alteration was made, and but 7 in which 
the rent was raised — the total increase of the former 
rent of these, which was in the aggregate £299 16s. lOd., 
being £33 2s. 6d. Granting then that the rest of Ire- 
land will be valued on the same principle — Le., an 
addition of about 10 per cent, over Griffith's valuation^ 
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the rental of Irish landlords will be diminished by one- 
fourth; in a large number of cases indeed, and more 
especially those of poor and hampered landlords, whose 
rents were necessarily higher than those of the wealthy, 
it will be found to be reduced by one-third. 
Pledges when It will be recoUected that the Land Act of 1881 was 
Biu!* ^^^^ passed on the pledge that the rental of Ireland would 
be imperceptibly altered. Mr. Gladstone, when intro- 
ducing the Bill, admitted that the landlords of Ireland 
were innocent of the charges brought against them : — 
^' The landlords of Ireland have stood their trial, and 
they have, as a rule, been acquitted." It was not 
against them the Act was to be passed. '* The Keport 
of the Bessborough Commission, which certainly is not 
deficient in its popular sympathies, in its 10th paragraph 
declares that the greatest credit is due to the Irish land- 
lords for not exacting all that they by law are entitled 
to exact. . . . Again I find in the 9th paragraph 
a remarkable statement, which runs as follows : — It was 
unusual to exact what in England would have been 
considered a full or fair commercial rent. Such a rent 
over many of the larger estates, the owners of which 
were resident, and took an interest in the welfare of the 
tenants, it has never been the custom to demand. The 
example has been largely followed, and is, to the present 
day, rather the rule than the exception in Ireland." The 
rents of the landlords would not receive much altera- 
tion — in some cases the rent might even be raised. ** I 
am only assuming that this effect may be to cut down, 
for in some cases the effect may be to raise it." Indeed 
Mr. Gladstone was extremely anxious to show that the 
making this Bill law ''need not entail injustice upon 
anyone," while the schemes of Mr. Pamell to reduce the 
landlords' rents by a substantial amount were declared 
to have passed the Minister's ''ability to distinguish 
them from schemes of public plunder." * It will thus 
be seen that the practical effect of the Act is totally 

* Hansard. Vol. 260, dOipamm. 
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different from the pledges upon the faith of which 
Parliament was induced to sanction the measure with- 
out providing compensation. 

Compensation for loss of reversion has not been Compensation 
hitherto touched upon, yet reversion was a valuable ^1^!^^^^^^ 
right of the landlords, which has been extinguished by 
the Act, and for the loss of which they are as well 
entitled to claim compensation as for loss of rent. As 
the meaning of value of a reversion is not generally 
understood, it may be as well to explain what is meant 
bv the term. 

If an owner in fee-simple grants to another person a 
lease for a term of years, or for a life or lives, he does not 
dispose of the whole of his interest in the estate. On 
the expiration of the years or the lives, the remaining 
interest reverts to himself, and he becomes owner in fee- 
simple in possession, and during the continuance of such 
particular estate the interest of the tenant in fee-simple 
(z.e., the landlord), which still remains undisposed of — 
that is, his present estate, in virtue of which he is again 
to have the possession at some future time — is called 
his reversion. * " The relation of landlord and tenant 
depended formerly on the existence of two estates — one 
in the tenant called a lease, and the other in the land- 
lord termed a reversion. Thus, if an owner in fee- 
simple leased his estate for lives renewable for ever, or 
for 10,000 years, he was held to retain a reversion, and 
to be in law a landlord." f 

The landlord's reversion has practically been swept Value of 
away by the Land Act, and along with it has been J^preseiSed 
abolished the theory of ** unearned increments," and the by the official 
very notion of property. " Where the freehold now is," tenancy. 
says Mr. Brougham Leech, " in point of law, it might be 
hard to say, but that practically it is in the tenant there 
can be no doubt whatever." The landlord has for ever 
lost the right to re-enter upon his land at the expiration 

« Co. Litt. 226, 142b. 

f De Moleyns's Landowner's Guide, p. 14. 
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of a lease. He can no longer put up the land to the 
highest bidder — free trade is denied him. The land 
may, apart from the labour expended upon it by the 
tenant, have risen in value a hundredfold on account 
either of access of railway, rise of a town, a market, a 
factory, or any of the causes which tend to increase the 
value of land, yet the landlord can take no advantage 
of it, and the accidental increment, which political 
economists have agreed to be the perquisite of the land- 
lord, the Legislature has transferred to the tenant. In 
fine, there are no longer landlords in Ireland. The 
individuals who formed that class have been converted 
into rent-chargers, entitled to receive a diminished 
income. They have no power to acquire possession of 
their lands from the tenants, and even if a tenant be 
voluntarily quitting his holding, his landlord cannot get 
possession without paying the tenant the sum fixed by 
the Sub-Commissioners as the specified value of the 
tenancy. Upon what principle the value is ascertained 
it is not easy to comprehend. Up to the present no rule 
or scale has been uniformly adopted for fixing the value 
of the tenancy, and it has varied, in different sub-com- 
missions, from one to twenty-four years' purchase of the 
rent. These amounts fixed may include the value of 
improvements, but there is no means of ascertaining 
how much in each case has been allowed for improve- 
ments, as the Sub-Commissioners do not distinguish the 
items when fixing the amount. We append a few 
samples. 









Value 


Years 


Connty 


Tenant 


Official rent 


of 


Pur- 








Tenancy 


chase 






£ 8. d. 


£ 




Kildare 


Ed. O'Brien 


39 15 10 


40 


1 


Carlow 


Hugh Cullen 


350 


1,000 


3 


Queen's Co. 


Ed. Fennelly 


27 


140 


5 


Leitrim 


Rog. Parke 


20 


140 


7 


Mayo 


J. & T. Judge 


4 15 


38 


9 


Wexford 


A. Neville 


6 10 


75 


11 


Roscommon 


M. Shanley 


7 


105 


17 


Do. 


M. & N. Neary 


1 5 


30 


24 
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Thus it will be seen that the landlord, in order to get 
back possession of his own property from a tenant 
voluntarily giving up the same, will be obliged to pay 
a purchase-money, varying from one to twenty-four 
years' purchase. And this to tenants who may have 
paid nothing for the holding in the way of purchase- 
money, and may have spent nothing upon improvements. 

But this is not all. By the provisions of the Act Burden cast 
the burden is cast on one interest in the land alone, "^r^t In the 
The landlord has to sustain the entire loss occasioned land alone, 
by reduction in the rent, which must affect him, and 
may, but not necessarily, injure the other interests — 
thus, jointresses — owners of portions — owners of rent- 
charges — mortgagees — all these must be paid their 208. 
in the £ by the landlord, while he, by the operation of 
the Act as before shown, is receiving only 15s. in the £ 
of what he was formerly entitled to get. In reason and 
justice it is inequitable that he should be singled out 
from these various interests and bear the burden alone.* 

The ordinary rules of commerce, moreover, have been j^^jgg of com- 
subverted by the Land Act. Not alone by them, but ™?^ce cast 
likewise by the rules of Equity it is the purchaser who with political 
must bear the loss entailed by a fall in the market, economy. 
*' The purchaser takes the accidental benefits, and bears 
the accidental losses."!- He enters into the contract with 
his eyes open, and knows the maxim — " Caveat emptor,*^ 
If the prices rise he gains, if they fall he is a loser. It is, 
indeed, urged that in the case of the Irish tenants ex- 
ceptional legislation was required in consequence of the 
depreciation of the value of land from foreign competi- 
tion and bad harvests. Admitting, for the purposes of 
discussion, that a fall had taken place from such or 
similar causes, we yet maintain that when the State 
concludes that it is for the public good that the rules of 
commerce and equity should be altered, it is absurd to 

* For one of the hardest of such cases made public, see *' Ireland 
tinder the Land Act" Cant- Wall, p. 260. London, 1882. 
t Dart. " Vend, k Purch." Vol. L, p. 248. 
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eontend that the loss should fall on the seller, whose 
position is, by analogy, held by the landlord. It cannot 
be too often repeated that '' one class of persons ought 
not to be benefited at the sole expense of any other 
class." But if the exigencies of the case require that such 
a shifting of burden should take place, the landlords are 
not the class upon whom the load should solely fall, for 
they are in no way responsible for the state of facts 
which rendered such interference by the State necessary, 
and this we shall presently show. 
Grounds upon For the purpose of considering the grounds upon 

which com- i*i .* • t * ^ •. ^i-i • 

pensationis which compensation IS claimed it must be borne in 
sought. mind that in Ireland there are two classes of landlords — 

those who have purchased estates with a Government 
title in the Encumbered Estates Court and its successor, 
the present Landed Estates Court; and, secondly, those 
who derive their title under original grants from the 
Crown, or otherwise. The case of the former requires 
no argument.* They invested their purchase-money on 
the faith of the rental issued by the Court, showing the 
income of the estate and the tenancies to which it was 
subject — the accuracy of which was guaranteed. By the 
conveyance from the Court the title of the purchaser 
was indefeasible, but by the operation of the Land Act 
not alone is the present income of such purchasers 
reduced by one-fourth, but the yearly tenancies existing 
in the estate at the time of the purchase are enlarged 
practically into perpetuities, thus depriving the pur- 
chasers of one-fourth of the interest of their purchase- 
money, and largely depreciating the value of the estate 
for the purpose of sale, both on account of the reduction 
of the rental and the enlargement of the terms of the 
tenancies. 

* '* I defy anybody to produce an argument in favour of the claims 
(for compensation) of the purchasers under the Landed Estates Court 
Act, which will not end in the extension of the conclusion and the 
adoption of a measure of compensation all round." — Mb. Gladstone. 
Hansard, 199, col. 1834. 
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As an example of the serious injury resulting as^e^a^'dfor 

, ^» ii ^1 1 • confidence in 

above, we may mention the case of a purchase made m a Government 
the year 1878 in the Landed Estates Court of a valu- g^^w^t^e. 
able profit rent, arising out of lands in the Queen's 
County, for which the sum of £800 was paid. The 
sub-tenants went into the Land Court. Their rents 
have been reduced to such an extent that the purchaser, 
instead of having a profit thereout, has to pay 2s. in the 
acre more than he receives, thus losing not alone the 
£800 and the income on the faith of receiving which he 
paid that sum into her Majesty's Court, but has to 
pay a yearly fine for putting trust in a Government 
guarantee ! * 

In the case of the second class of landlords — those The real 
who have a title derived from the Crown, or other- und^hungei^ 
wise — it is frequently urged that the rents were in (i) "theab- 
almost every case forced up by undue competition, and alternative 
raised by them, taking advantage of the land hunger, ^'^Pjl^y; 
far beyond the value of the land. To this we reply — 
Such cases are most exceptional ; but, even supposing the 
charge to be true, what was the cause of the land 
hunger? Let the framers of the Land Bill of 1870 
reply. That Act was defended by the promoters on the 
ground that, " partly from historical circumstances^ hut 
chiejly from the absence of alternative employments^ the 

* It may be asked what is ''a conveyance under the Encumbered and Lord Beacons- 
Landed Estates Acts in Ireland. It is a Parliamentary title, and is field on corn- 
given in a few lines. Bat it contains a guarantee, and what is that f^'^ji j'^ 
guarantee ? That guarantee is a guarantee from the State against any 
other than the claims which are contained in a schedule engrossed and 
printed on the very deed of conveyance. . . . These claims are the 
claims of the tenants upon the estate. ... It may be most wise 
and expedient if you do legislate in this manner that tenants under 
these purchases should enjoy the same privileges as other tenants ; but 
it is quite clear that under those circumstances the new proprietor must 
be entitled to compensation, and you cannot move in this business with- 
out compensation. • . . You may understand that if there be a 
guarantee of this kind it must be fulfilled." — ^Benjamin Disbaeli. 
Hansard, 199, col 1820. 
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poorer tenants of Ireland are not free^^ * The same idea 
having been repeated by Mr. Gladstone, as will appear, 
when introducing the Act of 1881, let us inquire the 
meaning of alternative employments. The explanation 
is that, there being no industries in Ireland, the entire 
population is dependent upon the soil. Why, then, let 
us ask, are there no industries? In the graphic pages 
of Froude (surely no partial witness) will be found the 
answer, and it is this — the cupidity of English mer- 
chants stifled every industry Ireland ever possessed. 
The trades in cattle, wool, glass, cotton, silk, and many 
more — each of these having risen into competition, 
and successful competition, with English traders, were 
strangled by English legislation. The real motive 
which led to the suppression of Irish manufactures was, 
in the words of Mr. Froude, "the detestable opinion 
that to govern Ireland conveniently Ireland must be 
kept weak. Stanhope, Walpole, Sunderland, and the 
other advisers of the English Crown, with an infatua- 
tion which now appears like insanity, determined to 

* To guard ourselves against the charge of basing an argument upon 
an isolated quotation, we append a few others, taken from the one 
speech, and repeating the above grounds in almost tbe same words: — 

" Much stronger is the case for Ireland because in substance these 
contracts (between landlord and tenant), though nominally free, have 
not been really free under the peculiar conditions of life which that 
country offers. Even where the law bas left the Irishman free his cir- 
cumstances have deprived him of freedom, and it has thus become our 
duty and necessity to interpose for the purpose of repressing thateviL" — 
Hansard, 199, col. 348. 

'* The demand for land is in excess of the supply in a country which 
is almost exclusively agricultural, and does not offer to the adult Irish- 
man that choice of professions and occupations which he can easily find 
in a land where mining and manufacturing industry prevails . . . 
is necessary therefore to prescribe the terms and conditions on which 
land shall be held in Ireland."— Col. 349. 

'* There are indeed peculiar features in tbe condition of Ireland that 
in our opinion justify and demand peculiar legislation." — Col. 366. 

" The class that more especially suffered from the present unsatisfac- 
tory state of Ireland was that of the poor farmers . . • they were 
not allowed to act as free agents."— Col. 1393 (second reading). 
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keep closed the one remaining avenue by which Ireland 
could have recovered a gleam of prosperity." * 

That we may not be accused of exaggerating or The decline 
setting down aught in malice, we take a brief retrospect "riah^m- 
of the facts, which bear repetition and drive our case mercial pro- 
home to the true offenders. Ireland is not to-day a ^^^ ^' 
contented portion of the United Kingdom, because she 
was for centuries treated as industrially an alien while 
held in political subjection. She was systematically 
debarred from participating in the industrial growth and 
progress of the rest of the British Islands, and to-day 
the results of that treatment are used to injure and 
depress a loyal class. What is the story of her economic 
wrongs? By an Act of the English Parliament, passed 
in the reign of Henry VIII., 1543, the importation of 
Irish wool into England was forbidden. Until the reign 
of Elizabeth the Irish had a flourishing trade with Eng- 
land in cattle.t By an Act passed in the twentieth 
year of her reign the importation of Irish cattle was 
prohibited. Why? Because English rents might be 
lowered by the competition of Irish stock. We next 
killed our cattle and sent over the flesh. Then followed 
another Act prohibiting importation of meat, dead or 
alive. Sheep were now tried, and wool was exported to 
England. Went worth immediately set himself to dis- 
courage this as prejudicial to English interests, and wool 
was prohibited. " So far," says Lord Dufferin, '' was 
this English jealously carried that when the Lord Lieu- 
tenant, by an appeal oti behalf of the sufferers by the 
gre^t fire of London, secured a large contribution of 
Irish beeves from a people who had nothing else to give, 
an outcry was raised against the gift as a * political con- 
trivance to defeat the prohibition of Irish cattle.' " In 
about the year 1667 the manufacture of glass, for which 
Ireland possesses unusual facilities, having begun, an 

* English in Ireland. Vol. I., pp. 399-400 'pamm, 
t '* It is not easy, no, not npon the Continent, to find such conflaence 
of commodities,'' &c. — SiB John Davies. Hibemica. Pp. 131>138. 
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English Act was passed to forbid its export from 
Ireland. 

Under the Duke of Ormond, however, Ireland obtained 
a large measure of prosperity. The following account 
shows what Ireland might now be but for the past 
British misrule: -"Lands were everywhere improved; 
rents were doubled ; the kingdom abounded with money ; 
trade flourished to the envy of our neighbours; cities 
increased exceedingly; many places of the kingdom 
equalled the improvements of England; the king^s 
revenue increased proportionally to the advance of the 
kingdom, which was well established in wealth and 
plenty ; manufacturers were all on foot in divers parts ; 
the meanest inhabitants were enriched; and this kingdom 
is then represented to be the most improved and improv- 
ing place in Europe." * Among the manufactures was 
that of woollen stuffs, for, since the English would not 
permit the importation of raw wool, the Irish had made 
it into clothing at home, and sent it to England. The 
English manufacturers cried out against the iniquity of 
Irish competition, so Irish woollen fabrics were at once 
excluded from the home markets. 

The country, notwithstanding, recuperated her strength 
from the effects of the rebellion of 1688, and progressed 
rapidly. Exports increased, and the balance of trade 
was in her favour. Serges, baize, and other woollen 
stuff*s were sent to Holland, Flanders, Spain, Portugal, 
and the Continent generally. The English traders and 
landowners once more complained, and in 1698 f the 
English House of Lords thus addressed the King: — 
" The growing manufacture of cloth in Ireland, both by 
the cheapness and goodness of material of cloth, doth 

* "The Commercial Kestrictions of Ireland Considered." DubliD, 
1779. 

f The results which followed from this legislation are accurately fore- 
told in an able pamphlet, written at the period, and entitled ''A 
Discourse on the Woollen Manufactures of Ireland and the Conse- 
quences of Prohibiting its Exportation." — Dublin, 1698. 
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invite your subjects of England to settle there, to the 
increase of the woollen manufacture of Ireland, to the 
prejudice of the said manufacture here;" would his 
Majesty therefore be pleased *' to declare to all your sub- 
jects of Ireland that the growth and increase of the 
woollen manufacture there hath long been and ever will 
be looked upon with great jealousy by all your subjects 
of this kingdom, and if not timely remedied may occasion 
very strict laws totally to prohibit and suppress the 
same." To this the King replied, that he would " do 
all that in me lies to discoutage the woollen manufacture 
in Ireland.'^ It is needless to say that the Continental 
market was closed, and the woollen manufacture crushed. 
** At the passage of this fatal Act," says Dean Swift, 
^' the condition of our trade was glorious and flourish- 
ing, though in no way interfering with England, We 
made no broadcloths above 6s. a yard." The products 
of the looms were "coarse druggets, baize and shal- 
loons, worsted damasks, strong draught works, slight 
half works, and gaudy stuffs." Three-quarters of Dublin, 
he proceeds, were occupied by manufacturers, several of 
whom *'had taken children of ^the native Irish appren- 
tices to them, who, being humbled by the forfeiture of 
over £3,000,000 by the revolution, were obliged to stoop 
to a mechanical industry. Upon the passage of this Bill 
we were obliged to dismiss thousands of those people 
from our service." Many of these went to France, Spain, 
and the Netherlands, met with encouragement there, and 
enriched the markets of those countries. " Twenty 
thousand manufacturers. left the island, so that the. most 
valuable element of the Irish population were driven 
from their homes by a crime equal in folly but less 
respectable in motive than the Kevocation of the Edict 
of Nantes four years before." * 

Lord Dufferin continues the tale, " We next made a 
dash at the silk business, but the silk manufacturers 

* ** Economic Wrongs of Ireland." — R. E. Thompson, Penn. Monthly. 
1874. 
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proved as pitiless as the wool staplers. The cotton 
manufacturer, the sugar refiner,the soap and candle maker, 
and any other trade or Interest that thought It worth while 
to petition was received by Parliament with the same 
cordiality, until the most searching scrutiny failed to 
detect a single vent through which the industry could 
respire." A sympathetic writer In the Contemporary 
Review for February, 1880, at page 307, thus con- 
cluded the story of oppression : — ** To crush her indus- 
tries beyond all hope of competition with English 
merchants, all the Mediterranean ports were closed 
against her, and she was at length shut out from com- 
merce with the whole world, old and new, including 
even our own colonies. To such a pitch did this cruel 
policy — and not more cruel than stupid — reach, that even 
the spontaneous products of the ocean which washed his 
shores could not be enjoyed by the Irishman without 
the jealous interference of English interests; and the 
fishermen of Waterford and Wexford were thought 
presumptuous for pursuing their calling along their own 
coasts, because, forsooth ! the fish markets of England 
might thereby be Injured. . . . The sins of nations, 
as of Individuals, are sure to find them out, and we have 
no just cause of complaint if events should prove that 
our sins against Ireland are not yet expiated In fulL 
We robbed the Irish of their land, and they betook 
themselves to other Industries for their livelihood. Of 
these we robbed them also, and drove them back upon 
the land exclusively for their support. Yet we wonder 
there is now a Land Question in Ireland ! "* Yes ! 
Ireland was once a commercial nation ; its manufactures 
rivalled those of England ; its exports were considerable. 
England destroyed the manufactures with the solitary 
exception of the linen trade, which remains to show 
what the whole of Ireland would now have been had she 
been treated as was the province of Ulster. England 

* Some forgotten aspects of the Irish Qaestion. Contemp. Review 
Feb. 1880. 
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stopped her exports. England crushed Ireland's com- 
mercial enterprise out of existence, and having forbidden 
landlords to trade and improve their single talent, she 
now takes from them even the talent that they have. 

We have not recounted these facts (often told before, DiBclaimer 
though little known and less appreciated across the pu^^^eg 
water) for the purpose of fault-finding, or in order to 
rouse feelings of indignation for past wrongs, but solely 
to show that the effect has been to impoverish and 
enervate Ireland, while, at the same time, enriching the 
trade of England, to the profit, still enjoyed, of the 
English ratepayer; therefore, as a matter of justice, the 
persons who are benefiting by the past injustice, which 
has rendered exceptional legislation necessary, should 
compensate the class suffering from such legislation. 

Who, then, are answerable for the suppression of 
Irish industries? Not the landlords. Who have caused 
the land hunger? Not the landlords. The criminals 
are the English people, and they, not the landlords, 
should defray the cost of tardy restitution to the tenants. 

But in addition to the '^ want of alternative employ- Causes of land 
ment" from which the tenants of Ireland suffered, there S^^q^j^^ 
were ** historical circumstances " necessitating a change droum- 
in the land laws. The words are pleasantly vague, and 
were so intended. To disclose the whole truth under- 
lying so simple a phrase would not have been convenient 
for. those who reasoned from it. The facts are simple 
and convincing, but in a direction not agreeable to those 
who at that time alone knew them. We shall endeavour 
to explain them, and draw a conclusion. 

Querulous complaints are frequently heard from 
Englishmen of the inordinate and extravagant love for 
his country found in tl\e breast of every Irishman. This 
clinging to his native land, this passionate longing to 
possess its soil — whence comes it? It is the root of the 
'* Irish Question," and but a slight acquaintance with 
our unhappy history will furnish the reply. The 
memory of the Irish peasant is clear. He haj& \i<^N^\i 
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forgotten, and never will forget, that the present owners 
have acquired a title by conquest, by confiscation, and 
that the soil by right belongs to him. 

The tale of wrong has been too often told to need re- 
petition here ; for our purpose it suffices to remind the 
English people that Ireland was not merely conquered, 
but the whole of the country was confiscated over and 
over again, and the old proprietors expelled to give 
place to English adventurers. Thus, according to the 
favourable estimate of Sir Wm. Petty, 1672, ** out 
of the whole 7,500,000 acres of good land, the English 
and Protestants, and the Church, have 5,140,000, and 
the Irish have nearly half as much, viz., 2,280,000." 
A few years after this came the Revolution of 1688, 
at the end of which 1,060,792 acres, mostly belong- 
ing to the Irish, were forfeited, and sold to defray 
the expense of reducing the rebels.* The gist of the 
forfeitures can best be seen from the following extract, 
taken from a speech by Lord Clare, Lord High 
Chancellor of Ireland, made by him in the Irish House 
of Lords, Feb. 10, 1800:— "It is," he says, *^ a subject 
of curious and important speculation to look back to the 
forfeitures of Ireland, incurred in the last century. The 
superficial contents of the island are calculated at eleven 
millions and forty-two thousand six hundred and eighty- 
two acres. Let us now examine the state of forfeitures : 

Acres. 
Confiscated in the reign of James I., the 

whole of 'the Province of Ulster, con- 
taining .... 2,836,837 

Let out by the Court of Claims at the Re- 
storation, .... 7,800,000 

Forfeitures of 1688, , . . 1,060,792 



Bli^. 



Total, 11,697,629 

So that the whole of your island has been confiscated, 
with the exception of the estates of five or six old families 

* Memoirs of Thomas Drummond. M^Lemion, p. 218, 



21 

of English blood . • » . The whole power and property 
of the country has been conferred by successive monarchs 
of England upon an English colony, composed of three 
sets of English adventurers who poured into this country 
at the termination of three successive rebellions. Con- 
fiscation is their common title, and from their first settle- 
ment they have been hemmed in on every side by the 
old inhabitants of the island, brooding over their discon- 
tents in sullen indignation/^* 

Such were the " historical circumstances" which roused 
Mr. Gladstone's sympathy on behalf of the Irish tenantry 
— the only persons to whom he could make reparation 
for the past — the descendants of the original proprietors 
having been swallowed up in the general ruin, their 
names blotted out — ^their existence unknown. 

That the motives which prompted the Land Act of Land Acts of 
1870 also actuated Mr, Gladstone in framing that of defend on 
1881 appears from a perusal of his speeches on that **^® s""® 
measure. The idea of ownership is, he said, ^^ rooted in 
the history of Ireland, and in the ideas^of the Irish 
people." t III introducing the measure he claimed to 
be actuated by a desire for justice, and justice alone. 
** Justice, sir, is to be our guide, and as it has been said 
that love is stronger than death, even so is justice 
stronger than popular excitement, stronger than the 
passions of the moment, stronger even than the grudges, 
the resentments, and the sad traditions of the past. 
Walking in that path we cannot err; guided by that 
light — that divine light — we are safe." Frequent Policy of 
allusions were made to the justice of restoring to '^^^^^^^^^'^ 

* Irish Parliamentary Debates, 1800. Vol. 20, pp. 20-1-2. 

f '* In Ireland — where the old Irish ideas and CDstoms were never 
supplanted except by the rude hand of violence, and by laws written in 
the statute book, but never entering into the heart of the Irish people — 
the people have not generally embraced the idea of the occupation of 
land by contract, and the old Irish notion, that some interest in the soil 
adheres to the tenant even though his contract has expired, is every- 
where rooted in the popular mind,'* and is declared to be " a good cause 
for special legislation." — Hansard, 199, col, ^40, 
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the Irish peasantry some modicum of the rights of 
which they had been deprived by the wholesale con-» 
fiscations already referred to. ** We feel," said Mr. 
Gladstone, *^the great necessity there is of a serious 
effort on the part of Parliament to enlarge the circle of 
proprietors of land in Ireland, and to insist upon a more 
considerable portion of the community being in that body 
which possesses the traditions associated and connected 
with the ownership of land."* We endorse this opinion, 
and admit the justice and propriety of restitution to the 
tenants for the wrongs of the past, but this policy of 
restitution has been carried out at the expense of private 
individuals, who have thereby suffered unjust pecuniary 
losses, have been robbed to pay the debts of others, and 
come to the bar of public opinion asking for a gleam of 
that divine light of justice which has been shed so 
liberally upon the tenants, and which, to be perfect 
justice, " must be justice to all.'* 
npensation The complaint has, however, been made that the 
L?berai landlords want to recoup themselves at the cost of the 
iremments British taxpayer. It is true. The landlords have been 
defrauded by the action of the taxpayers' representatives, 
and claim compensation and redress from the wrong- 
doers. It has ever been regarded as the policy of the 
State that no man shall be deprived of any right 
by the Legislature without compensation being awarded 
him, nor does the State consider the cost. Justice 
must be done at all hazards. In 1833 public opinion 
demanded the abolition of slavery ; Parliament therefore 
suppressed it. One of the great difficulties of that 
question was the consideration of what was due to the 
existing owners of negroes for the risk and loss to 
which the planters were exposed. At that time, too, 
every addition to the public burdens affected the minds 
of the people unfavourably. Yet the Earl of Ripon in 
introducing the measure declared emphatically that, 
" although Parliament possessed the power of altering 

* Hansard. Vol. 260, coL 918. 
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the relation between master and slave, it could not do 
so without giving to the former a just and adequate 
compensation." Every word that follows is pregnant 
with applicability to our case. Lord Ripon proceeds, 
" The people of this country had over and over again 
expressed their extreme anxiety for the extinction of 
slavery, and he could not believe they would have done 
so without being prepared to take their share of the 
burdens which the proposed remedy of the evil might 
naturally be expected to produce ; therefore he thought 
it by no means unreasonable to call upon Parliament to 
place at his majesties disposal a large sum of money in 
order to effect the extinction of slavery. He knew 
there were persons who • • . thought it about as great 
a crime to give compensation to the slave owner as to 
permit the existence of slavery ; but the State (which 
never died, seeing it always survived in its acts and 
their consequences) had given its sanction to that species 
of property, and if the property thus created were taken 
away, reason, justice, and common sense demanded that 
the State should give compensation to the owners."* 
The same great constitutional principle was acknow- Compensation 
ledged by the Duke of Wellington, who, although g^f^^^^^^^ 
opposing the bill, declared that *' of course he admitted opposition in 
that where there was loss occasioned by the measures of ® P*® * 
Parliament there ought to be compensation."! Can 
there be a stronger argument than this unanimity of 
opinion between the leaders of the Government and the 
Opposition as to the absolute necessity and indisputable 
justice of compensation. But the present landlords' case 
is not even parallel. It is infinitely better. Slavery was 
not alone odious— r-it was immoral and criminal, and its 
barbarous cruelties had outraged popular feeling. Yet, 
because the State had recognised the legal relation of 
master and slave, and had sanctioned that species of pro- 
perty, compensation was given. Now, as already noted, 

• Hansard, 1833. Vol. 18, cols. 1163-1187. 
t Hansard, 1888. Vol. 18, cola, U6^-\\%T. 
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the sponsor for the Land Acts declared that the landlords 
were acquitted of any injustice towards their tenants. 
The relation of landlord and tenant was not immoral. 
It had for centuries been recognised by, nay, it was 
the creation of, the Legislature. A fortiori therefore 
the landlords deserved compensation, loss having been 
occasioned them by the measures of Parliament. The 
amount granted for compensation to the slave owners 
was £20,000,000; " Would any one say," asked Lord 
Kipon, "that the grant was not equally noble and 
necessary?"* And it has been calculated that the 
same amount would suffice to pay off the claims of the 
Irish landlords for loss of rent.f There are not sufficient 
data on which to base an estimate of the total loss occa- 
sioned by the abolition of reversion, but there would 
be but little practical difficulty in calculating each indi- 
vidual case. 

One word more and we leave the first part of our 
argument. It may be, perhaps, remembered that Mr, 
Butt took an interest in the tenant-farmers of Ireland, 
his views culminating in his Land Bill of 1874, which, 
if considered along with that of 1881, would be deemed 
mild in character. Fixity of tenure was the summum 
bonum of his desires, but public opinion was backward 
in those days, and fixity of tenure was declared to be 
revolutionary. Mr. Butt's modest requirements were 
not granted. Had they been, the Land League would 
in all likelihood never have spewd over Ireland " out of 
her filthy maw a floud of poyson horrible and blacke," 
nor our country have become through her murders a 
shame to her own children4 Mr. Gladstone refused 

♦ Hansard, 1838. Vol. 18, cols. 1168-1187. 

f For the fall disoassion of this question, see Prof. Brougham 
Leech's article on Compensation in Contemporary Review, March, 1882. 

t " The Land Bill of Isaac BuU in 1874 and 1875 was not so good a 
Land Bill as the measure of the present Prime Minister, but, if carried 
then, it would have practically settled the land question." — ^F. H. 
O'DoNNELL, M.F. Letter to Timet, April liiOa, U^^. 
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Mr. Butt's measures, and for this reason — ^that, if fixity 
of tenure were granted the Irish tenants, compensation 
should have to be given to the landlords, not for loss of 
rent, for Mr. Butt did not purpose to lower rents, but 
for loss of reversion and loss of his chances of increased 
rents flowing from unearned increment. Mr. Gladstone 
has given tenants perpetuity. Why has he not made 
part of his scheme the payment of that which he 
declared to be justly due to landlords? In order to 
refuse the landlords' claim for compensation he must be 
prepared to withdraw his deliberate dictum of 1870 — to 
explain it away is impossible. We produce the passage 
at length, and await his reply : — 

** I do not think that anything dishonoumble, anything Mr. Gladstone 
that intends an injury to another, has been projected ^^^^1°^ *^ 
by those who have set up perpetuity of tenure for the compensation. 
Irish occupier as their favourite scheme, because we 
have not a doubt that they have seen that inasmuch 
as perpetuity of tenure on the part of the occupier is 
virtually expropriation of the landlord, and as a mere 
readjustment of rent, according to the price of produce, 
can by no means dispose of all contingencies the future 
may produce in his favour, compensation would have to 
be paid to the landlord for the rights of which he would 
be deprived. * . . The question will be, by whom is 
that compensation to be paid ? It must either be paid 
by our old familiar friend, the Consolidated Fund — to 
which it appears to me that the people of England and 
Scotland would certainly have a word to say — or else it 
must be paid by an immediate increase of the rents now 
payable in Ireland, in order to compensate, by a positive 
augmentation at the moment, the landlords of Ireland 
for the loss of their chances in the future.^* 

Just so ; all and more than all that was then proposed 
has now been done. Kents have been lowered, fixity of 
tenure is granted; and the rents not having been 
^* augmented at the moment," there remains but our 

♦HaDsard. YoL 199, coVs, ^5^V 
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old friend, the Consolidated Fund, by which compen^ 
sation must be paid. The people of England and 
Scotland have benefited by the injustice which produced 
the Land Act. They certainly cannot have a word to 
say why the compensation should not be paid by 
them. 

We do not, of course, think that anything dis- 
honourable, anything that intends an injury to another, 
was projected by the framers of the Bill of 1881. The 
honour of Mr. Gladstone is above suspicion, and his 
judgment goes in favour of compensation. We are 
confident that it only needs to prove to him that wrong 
has been done, and that it is in his power to redress 
it, in order to enlist his all-powerful assistance and 
sympathies in the work. We have proved from ofi&cial 
sources that wrong has been done. We have proved 
from ofiicial sources whence the remedy must come, and 
we propose that each case should be measured on its own 
merits, and believe that practical difiiculties do not exist. 
We disclaim any intention to demand indiscriminate com- 
pensation. There are cases, no doubt, few in number, 
in which rents have been unfairly raised, and hardship, 
great hardship, practised upon the tenants. In such 
cases, so far from the landlord being compensated, he 
should pay back to the tenant his extortions as surely as 
justice demands the compensation of all fair landlords who 
have been acquitted, and who, as Mr. Gladstone justly 
urges, being now '' virtually expropriated," must in some 
form or other be compensated '* for the loss of their 
chances in the future," as well as for diminution of rent. 
The principles of justice are eternal ; and that which Mr. 
Gladstone declared to be equitable in 1870, he must 
admit to be so now. The logic is inevitable, inexorable. 
He cannot withdraw his words. " Injury to another " 
has resulted from his Act. The landlords have been 
"deprived of their rights." On the authority of Mr. 
Gladstone himself, and in his own words, we, therefore, 
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fearlessly declare that ''compensation will have to be 
paid to the landlords."* 

We have fully explained what were the "historic 
circamstances " which urged Mr. Gladstone to make 
restitution in part to the plundered Irish peasants. 
Mr. Pamell relies on the same historic circumstances as 
a reason for getting rid of the landlords altogether. 
The whole of Ireland, he argues, was |)illaged from the 
proprietors — the native Irish — now represented by the 
tenants ; to them belongs the land. Give it to them. 
Pay off the landlords if you like, but well never rest 
until we have our own again. The argument is logically 
good, and perhaps it were better for all, certainly it 
would be so for the landlords, were his demands in this 
acceded to. The landlord has no longer any interest in 
the soil. Sympathy between him and his tenants is 
henceforward impossible. He would, doubtless, welcome 
the measure which should pay him off, and enable him 
to leave a land in which the hopes, the confidences, and 
attachments of the past have been exchanged for mis- 
trust, alienation, and hatred in the future ; a land from 
which liberty, independence, peace, and social happiness 
appear to have fled for ever. A rent-charger without 
duties, interests, or sympathies ; an income collector ; a 
creature of the law, which has placed him at arm's 
length from the tenant; he has become a stranger in 

* To convince those who are wont to imagine that the principles of 
political economy are opposed to the natural justice of the case, we quote 
two extracts from the works of the greatest political economist of the 
age, whose sympathies were with the tenants, and whose principles 
were those of an uncompromising Liberal : — 

« The sacredness of property is not violated by taking away property 
for the public good if fuU compensation is given" — J. S. Mill, Irish 
Land Question, p. 119. 

'* Bights of property, subject to jwt compensation, must give way to 
the public interest."— J. S. Mill, Lrish Land Question, p. 124 and 
passim. 
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the land of his birth, an alien among his neighbours, 
and an outcast of the people.* 

* '* Ts it for the public good that the hmdlords of Ireland, Id a body, 
should be reduced to the condition practic&llj of fundholders, entitled 
to apply on a certain day from year to year for a certain sum of money, 
but 'entitled to nothing more ? Are you prepared to denude them of 
their interegt in the land! and, what is more, are you prepared to 
absolve them from their duties with regard to the land ? I for one confess 
that I am not ; nor is it the sentiment of my colleagues. We think, on 
the contrary, that we ought to look forward, with hope and expectation, 
to bringing about a state of things in which the landlords of Ireland 
may assume more generally a position marked by residence, by pergonal 
familiarity, and by sympathy with the people among whom they live.'* — 
Mr. Gladstone on Land Bill of 1870. Hansard 199, cols. 351-2. 



PART II. 

Secret motives underlying Land Act — Disclosures of State Papers 
— Fraud in acquisition of Crown's title — Illegal Confisca- 
tions — Constitutional Law — Land Act a retrogression towards 
Brehon Law — Real meaning of legislation a restitution to 
Tenants of rights fradulently swept away — Restitution at ex- 
pense of Landlords — Landlords guiltless — Crown of England 
guilty — Crown should Compensate Landlords. 

The object of the position taken up in the following Further 
pages is not that the facts herein proved of themselves ^^^^ ^o' . 

* . *^ . compensation 

entitle landlords to demand compensation. The value in the secret 
of our evidence might not be so important at another JJ!^^pted th^^ 
time, or in any other connexion than the present, but as ^^^ Acts. 
a confirmation of the case presented on behalf of the 
landlords for loss of rent and reversion under the Land 
Act, the startling disclosures now made public should 
not be lost sight of, and will, we contend, strengthen the 
claims of the landlords in the opinion of unprejudiced 
persons. A clue is hereby provided to the secret 
motives, already hinted at, which underlie the Land 
Acts — motives, we willingly admit, of justice, culminating 
in compensation to the tenants, but based upon reasons 
which apply equally to a claim for compensating land- 
lords. We would not now disturb the repose of years, 
but that justice on behalf of the landlords demands that 
the whole truth should be disclosed. 

Mr. Pamell, as we have remarked, bases his claim — Title of Crown 
the land for the people — on confiscation — the rape of ^ ^°f ' f°^ 
Ireland. He has not, no one yet has, ventured to rely Ireland 
upon fraud in the title of the Crown. That the confis- ^a toid * 
cations were fraudulent, that the dealings of the Crown 
with the landlords of Ireland have been ever since 
tainted with fraud, was suspected by few of the public, 
known to none. In this pamphlet, for the first time, is 
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demonstrated beyond possibility of doubt, on document- 
ary evidence coming from the custody of the Crown 
and absolutely unimpeachable, that the inception and 
methods by which the land of Ireland was acquired 
by the Crown of England formed one tissue of fraud — 
fraud upon the original proprietors — fraud on the 
planted proprietors and their descendants ever since — 
with the result that the title of the Crown of England 
to the land of Ireland was void ab initio. That we 
may not appear to be rashly overstating our case or 
drawing a wrong inference as to the effect of fraud, 
we shall first from a legal point of view consider it 
and the extent to which it vitiates a title to land. 
According to a received authority,* where a party either 
intentionally or by design misrepresents a material fact 
in order to mislead another, or where statements false 
in fact are made by persons who do not know them to 
be true or false, if in the true discharge of their duty 
they ought to have known — in every such case there is 
a positive fraud in the truest sense of the terms. In the 
next place what is the effect of fraud ? According to 
the statute, fraud absolutely vitiates a title to land, and 
has no remedy, nor can any length of time condone 
it : — " In every case of a concealed fraud the right of 
any person to bring a suit in equity for the recovery of 
any land of which he or any person through whom he 
claims may have been deprived by such fraud, shall be 
deemed to have first accrued at and not before the time 
at which such fraud shall or with reasonable diligence 
might have been first known or discovered."! It has 
been held that a gross fraud and concealment of facts 
entitle parties to relief even when the fraud has been 
within the knowledge of the party seeking relief so long 
as 20 years4 So, too, though Courts of Equity will 
interfere in order to prevent these mischiefs w^hich 



* Story. Eq. Jurisp., 192. 
+ 3 & 4 Wm. IV., c. 27, s. 26. 
:i: Cas. Temp. Talbot, 68. 
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would probably result from persons being allowed at 
any distance of time to disturb the possessions of another, 
or to bring forward stale demands, yet it will not in 
any manner encourage or protect the absence of confi- 
dence, and therefore no length of time will bar a fraud.* 
A contract obtained by fraud on the part of an agent of 
one party against a principal of the other is entitled to 
be rescioded.f Fraud cannot be condoned unless there 
is full knowledge of the facts and of the rights arising 
out of the facts4 It is clear, then, that no length of 
time can cure fraud in the acquisition of a title to land, 
while no Act of Parliament can give absolution for it. 
Acts of Parliament are not finalities ; they cannot alter Constitutional 
the nature of a transaction once committed, nor prevent ^*^* 
the introduction of a new Act to redress the fraud. All 
legislation from Elizabeth's accession might be repealed 
if a proper case for it were shown. The ordinary rules in 
courts of equity in cases of fraud in the acquisition of 
title to land are the necessary rules of morals, and 
international and constitutional law in the case in 
question are the same as morals alone require, neither 
more nor less ;§ that the Crown is a party to the fraud 
in no degree alters the case. Nor must the argument be 
confused with conquest. Conquest is the universal 
foundation of all title everywhere, and if mere conquest 
or confiscation were our premises our conclusion would 
be fallacious. Crime itself must be distinguished from 
fraud, inasmuch as the former affects the person of the 
criminal, while fraud taints the title to the land for ever. 
We proceed, as we are now for the first time enabled, 
by the publication of State Papers, the Carew Calendar, 
and other MSS., to demonstrate that the title of the 
Crown of England to the land of Ireland is fraudulent, 

* Shelford. Beal Property, 210. 
1 10 L. R. Ch. 515. 
X Moxon V. Payne, and L. B. Ch. 881. 

§ Broom. Oonstitntional Law. Creasy. First Platform of Inter- 
national Law. Chap. I. 
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and therefore void ; but that we may not obscure our 
argument with quotations and authorities, we reserve 
these for the Appendix to this pamphlet, in which will 
be found chapter and page for every statement here 
made. By consulting these references, the truth and 
accuracy of our facts, and the legality of the deductions 
drawn from them, will appear patent — nay, we unhesi- 
tatingly affirm that the more the authorities are 
examined the stronger will be found our case. 

The history of the English in Ireland is tolerably well 
known. We therefore confine ourselves to such matters 
as are essential to our purpose. 

First came Henry II. and his pirate's title, coloured 
by an alleged Pope's grant, followed by 400 years of 
distracted wars between Normans and Milesians, ending 
in the amalgamation of the races and their united 
opposition to the English of the Pale, which in 1515 
consisted of about half the counties of Louth, Meath, 
Dublin, Kildare, and Wexford. The rest of Ireland was 
subject to the native Brehon Law. 

On the 19th of June, 1541, Henry VIII. was declared 
King of Ireland by an English Parliament of the Pale 
sitting in Dublin, and having no authority over the rest 
of the Island. 

Then followed illegal confiscations, in which the laws 
of both England and Ireland were disregarded, down 
to Desmond's forfeiture in 1585. "The Plantations 
attempted by the English Government in Ireland were 
effected under peculiar circumstances, which should not 
be left out of consideration in estimating their morality 
and policy .... A distinction must be drawn between 
the conquest and occupation of a district by an enemy in 
open war and the confiscation and plantation of part of a 
country by the Government of the country itself . • . . 
Confiscation must be based upon legal conviction for a 
crime, should not be extended beyond the property of the 
guilty, and should not be attempted if the evils to the 
whole populsLtion flowing from it axe tloX. <iom^^\i«ai^^ 
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by the beneficial results of the enforcement of justice and 
the increase of national prosperity."* 

Next came a swindle, organised by Sir Henry Sidney Frauds on the 
and Sir John Perrot, in 1585, for the purpose of acquu> c^nnaught. 
ing Connaught, and subsequently called the ^* composi- 
tion deeds,** 

After this we stumble on the forging of a new Common Frauds on the 
Law, confiscating the Tribal estates, Sir John Davies *"^®*- 
having provided a " good Chancellor," and " fit " judges 
from £ngland for that purpose ; followed by the confis- 
cation of the chiefs' estates, and the wholesale poisoning 
of the Tyrone and Tyrconnell families, to which James 
I. was an accessory before the fact. 

Lastly came StrafiPord's effort to take advantage of 
Perrot's fraud, and a general application of the precedent 
created by the publication of Sir John Davies' Reports, 
resulting in the first effort of the Irish to repay treachery 
by treason in the conspiracy that broke out in 1641, and 
has ever since continued, constituting in one form or 
another the ** Lish DiflSculty ." 

By all these frauds the Crown possessed itself of almost 
the entire soil of Ireland, and having, with, it is said on 
authority, but three exceptions, expelled from their lands 
the native proprietors, conferred them upon English and 
Scotch adventurers styled "undertakers," warranted 
their title, and received valuable consideration from them 
in the shape of quit and crown rents, fines, &c. 

But the title of the Crown was manifestly bad in 
all respects. It could not give a better title than it 
had itself, and therefore committed a fraud upon the 
undertakers in concealing from them the defect in its 
own title. The Crown withheld notice of the defect 
so effectually that no historian ever got hold of it. 
Hallam, Lecky, and Froude make mention of confisca- 
tions indeed, but have not perceived the frauds, while 
at the present moment landlords and tenants are alike 
ignorant of it. 

* Bichey. LeotareS'On Irish History. Qnd Series. 
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But according to the principles of constitutional law, 
the first of the three classes of cases in which a grant 
from the Crown has been held to be avoided by reason 
of misdescription or mistake, is where the Crown has by 
grant professed to give a greater estate than itself pos- 
sesses in the subject matter of the grant. " If the 
king has been deceived by any false suggestion as to 
what he grants, if he appears to have been ignorant or 
misinformed as to his interest in the subject matter of 
the grant,*'* or if the grant, reasonably construed, would 
be injurious to the vested interests of other subjects, 
or would work a wrong, in these and such like cases 
"the grant will be either wholly void or restrained 
according to circumstance8."t 

Those who hold by grant hold with warranty of the 
title. Cruise's Dig., II., 734-5. 

The merest lessee is a purchaser for value from his 
lessor. 

The Crown has not any privilege that exempts it 
from being treated precisely as a private individual: 
Berron v. Denman, 2 Exch., R. 188. 

If the Crown had merely made a mistake in the 
matter it would still be a legal fraud, because it was 
bound to know that it possessed rightfully that of which 
it professed to dispose, and compensation would be due 
to the purchaser: Hart v. Swayne^ Law Reporter, 7 
Chan. Div. 42 ; Jones v. Clifford^ L. R., 3 Chan. Div. 
779 ; Schojield v. Templer^ Johns. Eng. Chan. 166 ; 4 
Seld. 331; 17 Com. Bench, N. S. 721. 

It is a fraud to conceal a fraud — this is umversally 
admitted. 

The landlords who hold from the Crown have no 
better title than the Crown has, but they are and have 
been innocent purchasers for valuable consideration, 
and, without notice of any fraud existing in the title, 

* Per Coleridge, J., Reg. v. Eastern Archipelago Co., 1 K & B., S37, 
S38. 
f Broom's CSoostitiitional Law, p. 2^7. 
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could not be disturbed by the heirs of the rightful pro- 
prietors, were such forthcoming. The Crown, not they, 
is responsible for the frauds perpetrated, and should give 
restitution. This is exactly what has been done to one 
class by the first Minister of the Crown by the Land Act. 
The Prime Minister, actuated by a desire for justice 
and a feeling of sympathy on behalf of the Irish 
peasantry, who had been so cruelly wronged in the past, 
has avowedly, with the very best intentions, endeavoured 
to compensate Ireland for the frauds and iniquities of 
centuries of English misrule. This one idea is to be 
found, as already referred to, in all his speeches on the 
two Land Bills. We have drawn attention to the 
motives underlying the Acts, as expressed in the 
phrases " historical circumstances " of Ireland, and 
the reference to the " idea of ownership rooted in the 
minds of the people, and the history of the country." 
Mr. Gladstone must have been acquainted with the 
facts of fraud, for it is improbable but that the editors 
of the State Papers drew the attention of the Govern- 
ment to the disclosures contained in them. Indeed 
such a compromising document as Wotton's letter to 
James I. (State Papers, 1608, p. 657), the original of 
which, as stated, is not in the Record Office, could 
scarcely have been introduced without special permis- 
sion ; while, if further proof were needed that Mr. 
Gladstone devised the Land Act after having possessed 
himself of the facts on which we rely, it will be found 
in Vol. 260 of Hansard, col. 901, where the Prime 
Minister quotes, as an authority on the Land Question, 
the work of an author whose telling views we have 
cited in confirmation of our case, and who refers to the 
State Papers as his authorities. 

It is interesting to observe with what ingenuity Mr. Land Acta 
Gladstone has actually— differentiating, of course, the Spies'?/"'" 
altered conditions of the times — restored to Ireland the Brehon Law. 
principles of the old Brehon Laws in regard to land, 
which, from the peculiar circumstances of the country^ j 
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he believes to be alone applicable to It.* We select a few 
of the provisions, from which it will be seen that, merely 
substituting the words 'landlord" and "tenant" for 
those of "chief* and "clan," the analogy is very com- 
plete : — 



Brehon Law. 

I. By the Brehon Law every mem- 
ber of a clan was as truly a proprietor 
of the tribe land as the chief himself. 

II. He could sell his share or the 
interest in it to any other member of 
the tribe. 

III. He could not, however, sell 
without the consent of the chief. 



rV. If he withdrew of his own free 
will from the land he was obliged to 
leave all his improvements behind, but 
if ejected, he was entitled to get their 
full value. 

V. The tenant had, however, to pay 
an annual tribute and render certain 
services. 

VI. The non-payment of his pecu- 
niary aids did not render him liable to 
ejectment ; and 

VII. Even the bothachs, or cottiers, 
and the sencleithe, '* followers," who 
were not free, were irremovable from 
the estate of the lord. 

VIII. To the chief was allotted in 
the vicinity of his residence a specific 
portion of the tribal territory for the 
maintenance of his household.! 



Land Acts, 1870 and 1881. 

I. By the renewable statutory terms 
the tenant is as truly a proprietor as 
the landlord:* ss. 4, 8,-20. 

II. He can sell his tenancy or the 
interest in it to any other person; 
but 

III. He cannot sell without consent 
of landlord — i.e., the landlord may 
object to purchaser on reasonable 
grounds: s. 1. 

IV. " If the tenant is disturbed by 
the act of the landlord he shall be 
entitled to compensation :'* 1870, s. 3. 



V. The tenant has to pay an annual 
rent, portion of grand jury cess, &c, : 
1870, s. 63. 

VI. The landlord may execute a 
writ of ejectment against the tenant 
for non-payment of rent, but the tenant 
can even then sell his tenancy:* s. 13. 

VII. Cottiers and labourers have 
obtained security of tenure : while 




VIIL Provision is made for the re- 
sumption of possession by the landlord 
of a holding when he desires it for the 
bond Jide purpose of occupying same 
as a residence for himself or members 
of his family or as a home farm ia 
connexion with his residence. 

* ** The old Irish notion that some interest in the soil adheres to the 
tenant, even though his contract has expired, is everywhere rooted in 
the popular mind." — Mb. Gladstone. Hansard, 199, col. 840. 

'' The old law of the country, corresponding, I believe, with the general 
law of Europe, recognises the tenant-right, and therefore recognises, if 
you chooKo to call it, j oint proprietorship. " — Mb. Gladstone. Hansard, 
260, coL 902. 

*' It is not necessary at present to investigate the history of the Ulster 
Custom, whether it represents the ancient Irish ideas derived from the 
period of tribal possession." — Mb. Gladstone. Hansard, 199, coL 366. 

f Senchus Mor., p. 15. 

Sigerson. Land Tenures of Ireland, Chap. I. 
iSir Henry Maine. Early Hist, of Institutions. P. 129, passim. 
„ Village Communities. P. 187. 
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This remarkable coincidence has never before been 
noticed, yet a more complete parallel could not well be 
drawn, considering the difficulties to be overcome. Mr. 
Gladstone has indeed made a wonderful attempt to 
restore to the Irish peasantry their ancient rights and 
privileges in the soil, the methods pursued in the depri- 
vation of which he had learnt through the State Papers,* 
In fact, on no other grounds can the Act be justified 
than that these and similar disclosures having come to 
light, a rough and ready restitution was made by which, 
at the landlords' expense, was shielded the Crown and 
country that did the wrong, while a substantial benefit 
was conferred on the class that was popularly supposed 
to have suflTered the wrong; and here we take the 
opportunity of stating, what is almost superfluous, that 
nothing disparaging to the Lady who wears the Crown 
is intended. It is necessary for us to deal with an 
institution possessed of continuing responslbllty from 
1541 to the present time, and we cannot abandon the 
use of the phrase " Crown " — It is unfortunate if the 
exposure that has become necessary brands it as a mark 
of infamy rather than honour, but this need not be 
unless the policy, now for the first time Inaugurated, of 
expropriating loyal subjects, holding under the Crown's 
own title, without compensation, be persevered in. To 
us it seems that our case is one that really cannot be 
refused unless the English nation is prepared to cast 
overboard not the Crown and its honour only, but every 
particle of regard for the first and most obvious prin* 
ciples of natural justice. 

We have now, we believe, satisfactorily proved that 
the demand for compensation on behalf of the landlords, 
if considered by an honest and intelligent public, is un- 

* The idea that the Land Act proceeded from a policy of restitution 
seems to have occurred to a wiiter in the Quarterly JReview for January 
last. Bat the language is vague, and appears to be founded upon a 
mistaken notion that *' the landlords came into posBession of their estates 
by questionable means," which is wboUy incorrect. — The Liberal Work 
of Two Years, p. 293. 
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answerable. Not to weary by needless repetition, it 
may be well to sum up the arguments by the following 
recapitulation of the facts here sustained. We have 
shown that the Land Bill of 1881 was, in the words of 
its framer, of a most " exceptional character:" that in 
its practical operation it is inflicting hardships on the 
landlords of Ireland which its promoters never contem- 
plated: that the landlords, who are the only persons 
suffering from the exceptional legislation, are in no way 
responsible for the circumstances which brought about 
its necessity : that, from the historical review of the facts, 
it is manifest that the persons who have hitherto derived 
the pecuniary advantages from the causes that led to this 
legislation are the English taxpayers : that the principle 
of the legislation has been to compensate for past injus- 
tice: that the landlord class has had to supply the funds 
for defraying the compensation : that the landlords are the 
grantees and guarantees of the English Crown : that the 
Crown and the English people have defrauded them as 
well as the tenants — and that therefore the English 
Crown and people are now bound in justice, in equity, 
in morals, and in common sense to compensate them for 
diminution of rent and loss of reversion. A great effort 
has been made to wipe away the memory of the past 
wrongs and do justice to Ireland, but unless this supple- 
ment be added to their remedial legislation, a new wrong 
will have been added to the long list of Irish grievances, 
and a stain will still be found upon the honour and the 
fair name of England. 



CONCLUSION. 



I. 

AS BEOABDS THE NATIVE PBOPBIETOBS. 

The acquisition of the title of the Crown of England 
to the soil of Ireland has been attended by frauds 
perpetrated on the native proprietors. These frauds 
are not isolated and exceptional instances of fraud aud 
chicane, they have been of various kinds, and perpe- 
trated by various officials ; but they have been the rule 
in all the Crown^s dealings, and not the exception ; they 
were uniform and consistent parts of a system of fraud 
that prevailed for centuries; they all had one object, 
were all perpetrated in the interest and in the name of 
the Crown, they were deliberate and persistent, one 
continuous chain never broken for a moment, and in 
one form or another they have spread over the entire 
surface of Ireland so as to affect the title of the Crown 
from its very inception down to the present time. — (See 
Appendix.) 

It is the especial nature of frauds as distinguished 
from violence, conquest, or crime, to cling for ever to 
and to vitiate the title to land acquired by its means. 
A title thus bad in its inception is essentially bad and 
bad altogether and for ever. No length of time, no 
royal privilege, no statute can in the nature of things 
undo that which has once been done. If it be intended 
to cure the title, this can only be by correcting the 
fault — the steps by which the acquisition was first 
made must be retraced entirely, and — 1st. A full dis- 
closure of the fraud must be made in order that the 
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rightful owner may act intelligently in the matter; 2nd. 
Complete restitution, to the reasonable satisfaction of 
the rightful owner, must be made and accepted as such. 
These are universal maxims in law: without these 
it must be admitted that the title of the Crown of 
England to the soil of Ireland is, to say nothing of 
any other reason, as against the native proprietors, and 
especially as against the tribes — bad in morals, bad in 
public law, bad in equity, and bad in common law. 

II. 

AS REOARDS THE EXISTING GENERATION OP IRISH 
LANDLORDS, AND THE INAUGURATION OP A POLICY 
OP RESTITUTION. 

The Crown has discovered that the cause of the 
trouble known for the last half century as " The Irish 
Difficulty " is purely agrarian, and is, in fact, a smoulder- 
ing resentment pervading the whole of Ireland, and 
entertained on account of what are called "the 
Forfeited Estates" — the memory of which is per- 
petuated by oral tradition, and is stimulated to activity 
now and then by a vague expectation of restitution, in 
one shape or other, at the hands of the Crown, That 
this feeling is very strong, and has long been known to 
the Crown as such, is apparent from the fact that 
the Record Commissioners' Reports, 1810-1825, were 
abruptly discontinued, the work itself left unfinished, 
and portions of it that had been actually printed sup- 
pressed, on account of the keen interest evinced on the 
subject by Irishmen generally. 

Statesmen such as Sir Robert Peel, whose unsuccess- 
ful efforts to inform himself on Irish history are well 
known, perceived, in a general way, that the root of 
this disaffection reached very far back into history, 
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and concerned itself less with the administration of 
the Crown's supposed rights in the time of Charles I., 
Charles II. (Cromwell), and William III., than with 
the acquisition of its supposed rights, in the time of 
Elizabeth, James I., and previous reigns. The policy of 
the Crown then slowly and gradually became a policy 
of restitution ; but though this has long been a settled 
policy it has been a silent and secret one — for it would 
have been both humiliating and inexpedient to profess 
it openly eo nomine; it wonld sound better if accom- 
plished in the name of Humanity ! of Liberality ! ! of 
Conciliation ! ! ! and would not be so palpably unjust to 
the innocent proprietors of the present day. 

The first step towards restitution must, as we have 
seen, necessarily be to disclose the frauds of acquisi- 
tion. Such a disclosure must undoubtedly be somewhat 
damaging to the prestige of the Crown, and would be 
utterly inexcusable in its Minister, except so far as it 
was essential to a policy of restitution; there would 
otherwise be no inducement to make such a humiliating 
disclosure. But the disclosure was made deliberately 
by the publication of the State Papers, Carew MSS., 
and other original sources, of the history of the acquisi- 
tion of the Crown's title — sources which hitherto, so far 
as the Crown's frauds are concerned, have apparently 
been inaccessible to, certainly are unmentioned by, his- 
torians generally, and the details unsuspected even by 
the victims of the frauds and their most zealous advo- 
cates — such as O'Connell and the Catholic historians ; 
though it cannot be contended that the Crown was at 
any time ignorant of its own frauds. Sir Robert Peel 
died in 1850. The preface to the first volume of the 
Irish State Papers is dated 1859. It is not improbable 
that it was he who had put this matter in train. Much 
time was necessarily required to plan, organise, collect^ 
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arrange, calendar, and edit before that preface could be 
written. 

It is not by the publication of these original sources 
of history but by the suppression of them until now that 
a new fraud has been perpetrated, that of which the 
present generation of Irish proprietors are intended to 
be made the victims. They find themselves unex- 
pectedly in the position of purchasers for full value 
without any notice of the existence of a fatal defect in 
their title — fatal, inasmuch as it is supposed by the 
authorities to necessitate legislation that deprives them 
of its benefits. It is the conduct of the Crown that has 
both vitiated its own title and has concealed until now 
the evidence of the fraud that vitiates it — and yet it is 
the first Minister of the Crown who now comes forward, 
wrests those benefits from the hands of innocent pur- 
chasers, and applies them to make restitution — not for 
the sins of the purchasers — but for the frauds of the 
Crown in the acquisition of the same title. 

But the frauds in question were not merely legal 
ones — they were this, but they were also morally of 
the deepest turpitude and of the most palpable kind. 
The Crown, which perpetrated systematically the 
original wrong, is the same Crown that concealed the 
evidence of these wrongs for centuries, until it had en- 
trapped thousands of unsuspecting persons — and is the 
same Crown that now, through its first Minister, 
attempts to make restitution for the original ones 
with property that costs the Crown nothing, but costs 
its wretched victims everything. Is this to be given to 
the world and to posterity as a specimen of the charac- 
ter, the honour, of the Crown of England ? 

More and worse than is yet known may be forth- 
coming, for the disclosures are not even yet completed — 
the volumes of the Irish State Papers, &om 1588 to 
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1601, not being yet published, and as regards other 
periods much has, no doubt, been suppressed as unfit for 
publication — such holographs of royalty, for instance, as 
are to be found in Moryson*8 History, but not in the 
State Papers — there are such things among the records 
as what are called *' Boegse Secretae." 

III. 

AS REGARDS RESTITUTION — BY WHOM AND TO WHOM 

TO BE MADE. 

The second step in the policy of restitution is known as 
the Land Act, quite recently passed. It came like 
'^ thunder out of a clear sky," inexplicable except as a 
coup d'etat — inexcusable except as part of a policy of 
so-called '* restitution." 

It was self-evident that if this restitution could be 
made, directly or indirectly, at the sole expense of the 
proprietors — 

Ist. It would, very possibly, save the Crown from 
exposure. 

2nd. It certainly promised to save England from 
expense. 

3rd. It might, perhaps, conciliate the ** dangerous 
classes " in Ireland. 

It is not real restitution, however, in any sense of the 
word, because the " wherewithal" — the property — with 
which the so-called restitution is to be made is taken from 
the wrong person. 

The title of the innocent purchasers — a title warranted 
by the Crown — and held without notice of the Crown's 
frauds, is not directly impeached, but the benefit of that 
title admits, under one pretext or another, of its being 
indirectly, and by a sort of side wind, transferred from 
them to the occupiers, who, in the absence of the actual 
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heirs, are, as a class, the nearest representatives now to 
be found of the ancient Tribes. It is conceived that in 
this way substantial restitution may be made — real res- 
titution being probably impossible, in even a single case, 
at this distance of time : what is proposed is probably 
the best substitute for it tbat it is now in the power of 
the Crown to render; and if it can be rendered, without 
injustice to innocent purchasers of the Crown's title, no 
objection could be made to it. 

If, therefore, it be considered that either justice or ex- 
pediency demands it, let the entire estates of the landlords 
be resumed by the Crown, and dealt with as may seem 
best, but the systematic frauds practised upon the Irish 
proprietors of the seventeenth and previous centuries 
cannot be cancelled by the perpetration of another fraud 
equally systematic, and far more treacherous, upon the 
Irish proprietors of the nineteenth century. Compen- 
sation, full and substantial, must be made to them — it is 
their right by every principle of law and morals, and it 
is expressly provided in such cases by Magna Charta and 
the Constitution. Their title is impeached and invaded 
by the policy of the Crown as effectually as it could be 
done if the title had really been defective in consequence 
of the proprietor's complicity in the original frauds, yet 
it is the same title as that of the Crown itself, but free 
from the taint of fraud that vitiates it in the hands of 
the Crown. The contracts into which their tenants have 
voluntarily and deliberately entered are abrogated by 
ea post facto legislation, their reversion is practically 
confiscated, they are deprived of the control necessary to 
the proper management of the estates, they become mere 
rent-chargers, annuitants on the fee of estates that were 
once their own. In the present they receive a diminished 
income, with an enfeebled power of collecting, and no 
power at all of improving it — and in the future they are 
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likeljr to be left dependent for life and living upon the 
tender mercies of a numerical majority of the same mid- 
night assassins whose sway has impartially terrorised 
both landlord and tenant. 

Late though it be, ** it is never too late to mend." If 
now, at the eleventh hour, better counsels are sought, 
there is no way out of the labyrinth so easy, so simple, 
so honest, so cheap, and so safe as the straightforward 
way of reserving for the Crown the entire estates of the 
proprietors, and making them honest compensation.* 
Twenty-five years' purchase of Griffith's valuation, plus 
one-third of itself with payment of arrears of rent, will 
do this. Less will not do it; less would be a sacrifice of 
the landlord's property even from the Liberal standpoint! 
Now that a policy of restitution is clearly the policy of 
the empire, if any reason can be shown why the pro- 
prietors should not receive compensation to this extent, 
let the reasons be stated and dispassionately discussed, 
but let the policy be avowed. Let us have done with 
all mystification — a secret policy of this kind is not only 
tortuous, hypocritical, and mean, but it is essentially 
dishonest, and has moreover, as an effort to conciliate, 
been a signal blunder. There is difficulty and expense, 
but there is no impossibility, in the way, for a country 
like England. Little more than the use of her credit for 
a time is needed in order to make full and substantial 

* *' I do not myself see any advantage in our rejecting the plan of 
Mr. Mill, which told oat plainly and distinctly and at once the whole 
of its purposes and results, and amounted in so many words to an 
expropriation of the proprietors with full compensation.'' — Mb. G-lao- 
8T0NB. Hansard, 199, col. 1849. 

t '* Twenty years' purchase at the Government valuation would be a 
price at which many Irish tenants would be glad to buy. But the land- 
lords would be unwilling to sell at it, and is it to be supposed that a 
Conservative ex- Minister will propose to sacrifice the landlord's pro- 
perty." — Mb. Chas. Busssll. Letter to Electors of Dundalk, April, 
1882. 
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compensation ; but even if it cost millions this is her 
cheapest course. This policy of restitution to both 
classes may be, as the St, James s Gazette pointed out 
last month, the supersession of the Irish Land Act ; it 
undoubtedly is the only ** means of redeeming Ireland 
from anarchy and rebellion." 

Let the compensation, as above, be awarded and paid, 
the estates at once resumed and sold in small lots, and 
on easy terms (long time and low interest) to the classes 
that the State sees fit to benefit. The lots being small 
will tempt none but these classes, and the property will 
in time become reproductive to so great an extent as to 
prevent any material loss to the State, and all the in* 
justice, and sense of injustice, inseparable from any other 
policy will disappear at once and for ever. 



APPENDIX. 



Istly. Pope Adrian's alleged pretence of a right to grant Ireland to 
the Crown of England was essentially fraudulent ; yet the Crown of Eng- 
land was a party to that fraud, and took advantage of it to the utmost 
possible extent for centuries afterwards. 

The Irish case — O'Halloran, Hist., Bk. xiii., eh. 1, 2, 3, 4; Mac- 
Geoghegan, Hist., ch. xy. ; Connellan, Four Masters, 721 et seq,; Hanmer, 
Chronicle, p. 215. 

English case — Cox, Hib. Angl., Hen. II. 

The King's and Queen's Counties were confiscated during the reign of 
Philip and Mary. The entire district was taken into the hands of the 
Crown and made shire land. Tribe rights, Celtic laws, language, and 
manners were suppressed, and the territory formed the first English 
plantation. The fraud of the Crown appears upon the Statute Book, 
3 & 4 Ph. & M., c. 2, in the following admission — ^that since ''*' neither of 
the said countries is known to be within the limits of any shires or 
counties of this realm, no title could be found either to the said late 
king or to their majesties for or in the said countries ... by default 
whereof their majesties might not take order for the disposition of the 
said countries by their grants as they now intend to do." 

The Act 3 & 4 P. & M., c. 3, was likewise a direct fraud upon the 
property of every chief and tribe in Ireland. 

Munster followed in the wake of the midland counties. The Earl of 
Desmond was murdered, and the southern Geraldines having been thus 
extirpated in the right line, according to the theory of the undertakers 
and the Crown, their territories became vested in the Queen, were imme- 
diately confiscated, and Munster was planted by English adventurers. 

2ndly. Where lands had become family estates hereditary in the 
English manner, the English laws as to formal attainder or its equivalent 
being an indispensable prerequisite to forfeiture (Bl. Com. iv., 381 et 
seq.) were held to apply to land (O'Donoghue's O'Briens, 492, note 7 ; 
Docrora's Relation, Celtic Soc, Miscy. 203; Amory's Transfer of 
Erin, 477 ; State Papers, 1588, 496) and to dignities (Lodge i., 93, note, 
£d. 1789). Yet the Crown was in the habit of seizing the lands of 
rebels without the formalities prescribed by law (Davis's TraAtJ^'l^^^ 
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and this was a fraud upon the inheritor, who was thus deprived of an 
opportunity of showing cause against the forfeiture. 

This applies to most of the early forfeitures down to the beginning of 
the 17th century. 

3rdly. Individual confiscations, however, merely whetted the appetite 
of the Crown. For the purpose of gorging itself a more comprehensive 
method was sought for and was in 1585 introduced under the name of 
*'The Composition Deeds" (of surrender), under which Clare, Con- 
naught, great part of Ulster and some of Leinster were acquired 
(Hardiman's West Connaught, Archl. Soc.*8 £d., 299 et seq,; Carew, 
Calendar, 1585, 418, 1590, 28). 

By this arrangement it was proposed to the Chiefs to surrender their 
estates, receiving from the Crown new grants in exchange. 

Sir John Perrot was employed to conduct the matter. He arrived in 
Ireland in 1584, and immediately after made a circuit through Connaught 
and Clare to arrange preliminaries. 

He secured the apparently unconscious co-operation of the O^Kellys 
in Gal way (Hardiman^s West Com., 321), and of O'Brien of Clonoon, the 
leader of the National Party in Clare (Carew Cal., 1584, 378), to act as 
*^ stool pigeons " in order to entrap the other Chiefs. Some of the Chiefs, 
however, distrusted the Crown — for instance, in Clare John MacNamara, 
Lord of Cloncullen, absolutely refused to put his hand to the deed (Four 
Masters, Y., 1843) — but in general the Chieftains did their part, confided 
in the Crown's good faith and executed the surrenders (Hardiman's West 
Com., 299 et seq.). 

The new grants, however, contained a proviso for their enrolment, and 
the Chiefs did not enrol them ; they thus lost all title to their estates. 

The reason for this extraordinary neglect on their part is now, apparently 
for the first time, disclosed — it was simply because the Crown violated its 
faith with them. 

Sir John Perrot did not deliver the deeds as he ought to have done, 
and consequently the Chieftains could not enrol deeds of which they had 
not the custody, but they protested in writing without loss of time 
(Sept, 1585), the surrender having been executed 17th August, 1585 
(State Papers, 1585, 581) ; yet Sir John took no notice of their protest. 
He did not even deliver the deeds to the officer who should have taken 
charge of them (Carew Cal., 1585, 418), but, in 1588, carried them away 
with him, unrecorded, to England (State Papers, 1588, 581, 583, 584). 
Much stress has been laid upon the personal honour of Sir John Perrot, 
as to the value of which see State Papers, 1586, 142 ; 1587, 410 ; but the 
deeds could have had no intrinsic value to him, and as his successor in 
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the Viceroyalty at once notified both Walsingham and Burghley of his 
conduct— .claiming the deeds; and as the Ministers might easily have 
returned them if they had thought proper (State Paper, 1588, 581, 582, 
584), the Crown itself must be held responsible for the fraud that is thus 
traced home to it. It would seem that the Crown had the custody of the 
deeds in 1620 (Carew Cal., 1620, 481), Parliament granted money to 
secure their enrolment, but its action was nullified in some mysterious 
way ; no doubt the deeds are still in existence in England (0*Donoghue*s 
O'Briens, 255 et seq.). 

The Clare Chieftains receiyed no reply to their protest of Sept., 1585, 
except the severities practised m terrorem at Galway, 1st January, 1586 
(Four Masters, Y., p. 1843), and at once broke out into open rebellion 
(Carew Cal., 1586, 430; State Papers, 1586, 170), which soon became 
general, and is now known as ^' The Fifteen Years* War,*' which was not 
suppressed until 1602. 

The Irish case — O'Sulliyan's (Latin) Ibemi» Hist. Compendium, 
XV. ann. Bell. 

The English case — Cox, Moryson, and the Pacata Hib. 

Tlie Crown sought to profit by this piece of chicane from time to time 
(Carew Cal., 16 11, 105-167), until Stafford's iniquities filled up the cup 
and it ran over, contributing much to produce the Rebellion o£ 1641 
(O'Donogbue's O'Briens, 255 et seq.) 

At the end of each deed of surrender there is a proviso " that no man's 
title should be prejudiced thereby." What the efPect of this clause may 
be under the circumstances of the case it is for counsel to judge. If the 
surrenders were not a nullity {snd it is certain that the Crown never 
treated them as such, but always exacted the composition rents strictly), 
it is clear that, tainted with fraud as the transaction was, the Crown was 
not entitled to any benefit whatever under them, nor could the legal 
estate of the Chieftains be said to have *' merged," for the Crown itself 
ipso facto became a trustee to preserve it for them. 

4thly. Where lands had not become family estates hereditary in the 
English manner, the Chief was mere tenant for life and, subject to that 
estate, the perpetuity, a true allodium, belonged to his tribe — an imdying 
corporation that had no power to surrender, alienate, or forfeit ; it was 
the creature of the genuine and admitted common law of Ireland^ the 
common law of England having, in Ireland, until Sir John Davis's time, 
no existence whatever — m the opinion of even English jurists — ^never having 
been promulgated and received as such semd et simel. 

In cases such as these, and they were numerou&^^s^^^^'^SL'^^^^stf^ 
and West of Ireland, the surreudeT ot iJbft C\B«i ^awjV^^^Vxs^^QM^^^^^^'^^ 
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no more than his own estate for life. The Crown coveted this it is 
true, but it coveted something more than this — it desired the perpetuity. 
We shall best appreciate its object and its method of operation by the 
dose study of some one particular case. We select that of the Earls of 
Tyrone and Tyrconnell as the most conspicuous, and the details of which 
are the most fully preserved. 

These estates had long been coveted by the Crown. In the next pre- 
ceding generation the details of plots against Shane 0*Neiirs life and 
property* appear on almost every page of the State Papers, 1561-1563. 
(Bad faith— State Papers, 1561, 176, bis. 299. Assassination attempted 
by Neil Gavr — State Papers, 1563, xvi. 179; Amory, 353. Poisoning 
by Smythe— State Papers, 1563, iv., xxii., xxv., 178, 179, 203, 208, 220, 
221, 223-4, 233, 266, 299; Wright's History, 359). 

The same were continued against Hugh Earl of Tyrone on suspicion 
(Poisoning — Moryson, ii. 181, 204-5. Encroachment — State Papers, 
1607, 874, 382). 

As regards Tyrconnell — the next preceding Chieftain — Hugh Roe had 
been kidnapped and imprisoned (Four Masters, 1587, 159 ; 1590-1592), 
and was poisoned with the privity of Sir G-eorge Carew and Lord Mount- 
joy (Carew Calendar, 1602, 241, 350, 351 ; Meehan, 29), and with the 
gracious approval of Queen Elizabeth, under her own hand (Moryson ii., 
177-8). The same system of encroachment was pursued towards Rory, 
his successor, as towards O'Ndll (State Papers, 1607, 364 et seq), 

Tyrone offered ^^ to submit to the same system of Composition '' as 
had been introduced into Connaught (Moryson ii., 306), but this would 
not satisfy the Crown. See Sir John Davis's reasoning (State Papers, 
1604, 144; State Papers, 1606, 19 et seq). 

Sir John Davis was the " good sound lawyer," so often asked for, as in 
Clanricard's case and others where escheats were wanted (State Papers, 
1569, 423 ; Plantation of Ulster, p. 221). 

He arrived in 1603, and soon saw that in order to acquire perpetuity, 
the common law of Ireland, as upholding the customs of Tanistry and 
Gavelkind in particular, must be superseded by the common law of 
England, but Irish Parliaments had refused to co-operate even as to the 
change of O'Neill's mere Titie of Honour. See Act 2 Elizabeth, and 

• '*The origin of the war with Shane O'Neill was that froitfnl canse of mischief— the 
attempt of the English QoTemment to change the chieftaincy of an Irish tribe into an estate 
in land, and to force it, instead of heing electiye, to descend according to the roles of English 
inheritance . . . Although Con O'Neill might for himself accept any title from the King 
of England, he, acting as chief of his tribe, had no shadow of right to take a grant of all their 
tribal lands to himself, and in their eyes the King's patent was simply a nullity."— Richey's 
Lpctarea, Sad ed. p. 376^ 
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Sir John DaWs remarks on it, as given by O'Halloran, p. 205. 
He began by inpeaching these customs in the Court of PubUc 
Opinion (Historical Tracts, 8vo., Dub., 1777; State Papers). He pro- 
ceeded to search for a suitable Chancellor (State Papers, 1605, 334), and 
suitable Judges at common law (State Papers, 1605, 372). He obtained 
in the Gavelkind case a decision in January, 1606, but the Tanistry case 
was a more delicate matter. That case was not an ordinary one ; there 
were no real litigants — it was to be heard exparte-^the ghost of a lawsuit 
long since compromised ; it did not come before the court in the regular 
way, but by a special order of Council — ^it was, in fact, a mere "peg" on 
which to hang the precedent that was to subvert the existing common 
law of Ireland (Davis's Reports, Tanistry case). 

Davis had quite a talent, added to a decided taste, for drawing out 
cases in favour of the Crown as against the native landowners, for an 
interesting specimen of which — ^^ the Dead case '' — see the Plantation of 
Ulster, p. 177, note 30. 

There were certain powerful men, Tyrone and Tyrconnell for example, 
who were directly interested in upholding the existing common law. 
Such men must be got out of the way. 

But if they could be frightened out of the kingdom, they would not 
only be prevented from thwarting the intended revolution, but, by the law 
as it then stood, they would be guilty of constructive treason, and their 
life estates would be forfeited. 

Further, if the persons next in remainder accompanied them, their 
estates in remainder would also be forfeited, and the Crown would have 
not only the perpetuity in future but the possession also. 

Accordingly it was " buzzed " into Tyrone's ears that he would risk life 
and liberty by going to England for an appeal pending before the Privy 
Council there in O'Cahan's case. 

Tyrconnell was not guilty of treason at all, but he had long ago enter- 
tained treasonable intentions^ to which Lord Delvin was privy (State 
Papers, 1607, 254, 255, 256, 320), and Delvin had partly disclosed these 
to Christopher St. Lawrence, Lord Howth, a spy of Chichester's (State 
Papers, 1605, 346, 519; State Papers, 1606, 331, 264, 254, 409, 520), 
and Howth hoped to be able to prove actual treason, and, moreover, ex- 
pected to implicate Tyrone in the same crime (State Papers, 1607, 266, 
320). A letter was dropped at the Council Chamber door on 18th May, 
1607 (State Papers, 1608, 152 ; Lodge's Peerage, Ed» 1789, i. 238), affect- 
ing to disclose a plot, and hinting at these Earls. Howth, returning from 
the Continent, where he had been since Aug., 1606 (8tatA"C«^'ews\»RffVs 
228, 254-6), spying on Henry O'NeiW (,Id., 4\4, \\5, ^\«\s^ V^ \»w*»^ 
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through London, 29th June, 1607, lays certam charges (Id,, 2S1, 254-6), 
and on 25th Aug., 1607, ^^ confesses," in writing, certain matters (Id,, 254) ; 
and the English Council (Id,, 226, 231), though belieying the Earls 
innocent, employed Howth to make up a case against them by the 
following Michaelmas (Id,, 232). 

Howth, finding that his case must fail (Id., 236, 261, 264, 285), applied 
himself to '' buzz " Tyrone into flight (Id,, 259, 264), filling his mind with 
apprehensions of foul play (Id,, 244, 259, 267, 272, 276, 284, 382, 463), 
and Tyrone, ignorant how far the *^ web of forged treason might be 
effectual" against him (Id,, 343), and knowing that innocence would be 
no protection against perpetual imprisonment, or worse (Id,, 272), took 
the only course consistent with self-preservation and fled with Tyrconnell, 
(Four Masters, 1607). 

In those days flight was constructive treason, and it was the only treason 
ever proved against them — except that Tyrone ^^ had taken upon him the 
name of O'Neale (which is treason by Act of Parliament here) " (Carew 
Cal., p. 6). 

Davis at once pressed his Tanistry case to a decision. It was decided in 
January, 1608, and was soon after published as an adjudged case (Sir J. 
Davis^s Works in Fuller Worthies Series, vol. ii., p. 343), the earliest 
volume of all the Irish Law Reports. It was thus that the existing 
common law of Ireland was manufactured to order — " brand new / / / " 

Davis takes credit, not only for this, but for all that had been done, and 
this Hrithin ten days after the flight of the Earls ; just when any ordinary 
Attorney- General would be about to begin his work he considers his as 
done (State Papers, 1607, 273). 

But it was not Howth who wrote or dropped the letter at the Council 
Chamber door ; that was done on 18th May, 1607, and Howth was on the 
Continent from August, 1606, to June, 1607. ^^ Artful Cecil" has been 
charged with it (Anderson^s Genealogies, quoted in Curry^s Review, i. 7, 
and O^Donovan^s Four Masters, p. 2355, note). A modem expert^s skill 
may yet determine the actual scribe, but the author was probably Sir John 
Davis himself. 

It answered the purpose of alarming the Earls, coming so soon after the 
Gunpowder Plot, better than any other. This alarm was the very 
thing that best suited Sir John, and him more than any one else. 
The Government had given itself no concern whatever about it, and the 
letter is in the style of Sir John, well known even at the present day for its 
merits, not easily attainable by any one (compare Lodge i., 238, with 
State Papers, 1607, 270-3 et seq., 382; Historical Review of the Civil 
Wars in Jreland, 43^6), 
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So much for the common law of Ireland, and so much for the rights to 
the perpetuity of the tribe as against the Crown, and for the rights of 
Chieflains and Tanists elected by the tribe. We shall now see how the 
title of the Earl and those in remainder under family settlements made 
according to English law and of unassailable validity were extinguished. 

They were, first of all, indicted and attainted as traitors for merely 
leaving the country — ^nothing worse could be proved against them (State 
Papers, 1608, 382, 655), 

Tyrone and Tyrconnell on reaching the Continent wrote to James I. 
explaining in detail their whole case — a thing that they had not dared to 
do while living within the Lord Deputy's jurisdiction (see ^^ Articles,*' 
State Papers, 1607, 364, 383). 

They were followed all over the Continent by agents who reported 
specially to the English ministers of the day as to their habits with regard 
to food, drink, and lodging (State Papers, 641, 651, 652, 655, 661, 662). 

As to Wotton, as to Salisbury— /d 641, 645, 669. 

As to Edmonds— /(i. 633 bis., 641, 642, 643, 634, 635, 638. 

Wotton receives a proposal to poison Tyrone, entertains it, and writes 
to James I. in person for instructions Id, 658. 

Suggesting proscription by way of legalising the act (id, 662), he 
provides a scapegoat (id, 664, 667), reports deaths (id, 668, 669, 670), and 
others follow (Four Masters, 1608; Meehan, 235). 

Tyrone lost his sight— a common result of arsenic administered in 
small frequent doses, but he died only in 1616, ^* not without suspicion 
of poison." Tyrconnell died, with six other persons, of the same ^* dis- 
temperature ;*' and all Tyrone^s sons that escaped poison were otherwise 
assassinated (Meehan^s Fate and Fortunes), except one who fell in action 
in Catalonia in 1641. The victims were — Tyrconnell, Cathbar O'Don- 
nell, his brother ; Hugh O^Neill, the first tenant in tail after the Earl of 
Tyrone ; MacGuire, an Irish nobleman ; MacMahon, an Irish noble- 
man; Tyrconnell^s page. These died of poison. Henry O^Neill, the 
second tenant in tail, died mysteriously in Flanders before 1626, on the 
eve of his nuptials and just in time to prevent the possibility of issue. 
Con was seized in Ireland by the Crown, sent to Eton School, from 
whence he was removed to the Tower, 12th August, 1622, and died there 
in some way not known. Con, Bryan, and John were Tyrone's sons by 
a second marriage. It would seem likely that they all had estates in tail 
in remainder after Henry the Second's son. 

Bryan was found strangled in his chamber at Brussels, with his hands 
tied behind him (Meehan's Fate and Fortunes, 453). John. «k?&st^ 
escaped as above, but he died umnamed. 
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